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Hong Kong Court decides that reliance on enrichment is not 
a necessary ingredient of the change of position defence to 
a claim for unjust enrichment  
 
Adeline Ng  

 
Unjust enrichment occurs when a person is enriched at the expense of another person in circumstances which are 
unjust. Subject to certain defences (such as the change of position defence, which will be discussed below), the law 
requires a recipient of unjust enrichment to repay such enrichment, which is known as restitution. The Court of First 
Instance in the case of Credit One Finance Limited v Yeung Kwok Chi & Others [2020] HKCFI 2450 clarifies a 
longstanding unresolved issue in the law of unjust enrichment and decides that reliance on enrichment is not a 
necessary ingredient of the change of position defence. 
 
Background 

 
This is a case where the son had stolen his mother’s identity to borrow money from a lender and defaulted on the 
loan. 
 
The Plaintiff (lender) is a licensed money lender. The 1st Defendant (son) is the son of the 2nd Defendant (mother). 
The mother is the registered owner of a property (Property) in Hong Kong. The 3rd Defendant (solicitor) was a solicitor 
in Hong Kong and the sole proprietor of a law firm until 27 August 2016. The solicitor employed a conveyancing clerk 
(clerk). 
  
On 15 April 2015, the son attended the solicitor’s office with a person purporting to be his mother (imposter) and 
provided the clerk with a letter of authority purportedly signed by his mother to authorise himself to deal with matters 
concerning the Property (1st Authority Letter).  The clerk prepared a power of attorney (POA) which was executed by 
the imposter in the clerk’s presence. Subsequently, the lender received a referral that the son and mother wanted a 
loan of HK$1.2 million (Initial Loan) by mortgaging the Property. 
 
On 30 April 2015, the son produced to the clerk another letter of authority purportedly signed by the mother, which 
purportedly appointed the solicitor as her legal representative to handle matters relating to the Property (2nd Authority 
Letter). On the same day, the son executed for himself and purportedly on behalf of his mother: 
 
1. A loan agreement (Initial Loan Agreement) between the lender and the son and mother (as borrowers) for the 

Initial Loan; and 
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2. A mortgage over the Property (Mortgage) between the lender (as mortgagee), the son (as mortgagor) and the 

son and mother (as borrowers). 
 
On 13 August 2015, the son executed for himself and purportedly on behalf of his mother another loan agreement 
(Loan Agreement) between the lender and the son and the mother (as borrowers) for another loan of HK$2.3million 
(Loan). The Initial Loan Agreement, Mortgage and Loan Agreement are collectively referred to as “Loan Documents”. 
 
The lender then issued two cheques in the total sum of HK$1.01 million (being the balance of the Loan after settling 
the outstanding balance of the Initial Loan). Both cheques were deposited into the son and mother’s joint bank 
account (Joint Account). Money was subsequently transferred by the son from the Joint Account to the son’s own 
bank account. It was undisputed that at all material times, the mother had no knowledge of the Loan Documents and 
the deposits and withdrawals from the Joint Account pursuant to the Loan Documents. 
 
The son defaulted on the loan. The lender commenced legal proceedings against the son and mother for the 
outstanding balance under the loan (Outstanding Balance) or alternatively for money under the law of unjust 
enrichment. The lender also claimed against the solicitor for negligence and breach of duty in the event that the Loan 
Documents executed by the son and mother were held to be invalid. The trial only involved the lender, mother and 
solicitor. This article focuses only on the lender’s claims against the mother. 
 
Issues 

 
The Court had to determine, among others, the following issues: 
 
1. Whether the mother executed the POA; 
 
2. Whether the POA conferred authority on the son to act for the mother and whether the Loan Documents were 

valid agreements; 
 
3. Whether the lender could claim the Outstanding Balance on the ground of unjust enrichment; and 
 
4. Whether the mother had any defence. 

 
Issue 1 – Whether the mother executed the POA 

 
The mother argued that she did not attend the solicitor’s office on 15 April 2015 and did not sign the POA on that day, 
or any other documents which the clerk received.   
 
Having heard the parties’ evidence, the Court held that: 
 
1. the mother did not attend the solicitor’s office and did not sign the POA on 15 April 2015; and 
 
2. the mother did not sign the 1st and 2nd Authority Letters. 
 
Issue 2 – Whether the POA conferred authority on the son to act for the mother and whether the Loan 
Documents were valid agreements 

 
In light of the Court’s finding on Issue 1 above, the Court held that the POA did not confer any authority on the son to 
act on the mother’s behalf to enter into the Loan Documents and the Loan Documents were not valid and binding 
between the lender and mother. 
 
Issue 3 – Whether the lender could claim the Outstanding Balance on the ground of unjust enrichment  

 
In Hong Kong, the courts have adopted a 4-step analysis to determine the validity of an unjust enrichment claim (see 
Shanghai Tongji Science & Technology Industrial Co Ltd v Casil Clearing Ltd (2004) 7 HKCFAR 79 at paragraph 67 
and Yukio Takahashi v Cheng Zhen Shu (2011) 14 HKCFAR 558 at paragraph 26): 
 
1. Was the defendant enriched? 
2. Was the enrichment at the plaintiff’s expense? 
3. Was the enrichment unjust? 
4. Are any of the defences applicable? 
 
In the present case, the Court held that the first three steps were satisfied (i.e. the mother was unjustly enriched at 
the lender’s expense) for the following reasons: 
 



 

3 
 
   

 

1. the mother was enriched by virtue of the two cheques being deposited into the Joint Account, one of which joint 
account holders was the mother; 

 
2. Such enrichment was clearly at the lender’s expense as the money came from the lender; and 
 
3. Such enrichment was unjust as the lender caused payment to be made to the son and mother on the mistaken 

belief that the Loan Documents between the lender and mother were valid and enforceable. The Court was of 
the opinion that had the lender known that the Loan Documents were not enforceable, the lender would not 
have advanced the sum of HK$1.01 million to the son and mother. Such mistaken belief constituted an unjust 
factor in support of the lender’s claim for the Outstanding Balance. 

 
Issue 4 – Whether the mother had any defence 

 
This issue relates to the last step of the 4-step analysis mentioned above. A common defence to an unjust 
enrichment claim is the change of position defence. Such defence is available to a person whose position has so 
changed that it would be inequitable in all the circumstances to require the person to make restitution, or make 
restitution in full. 
 
The mother contended that the change of position defence would operate as follows: 
 
1. Money was deposited into the Joint Account and was subsequently withdrawn by the son; and 
 
2. This constituted a loss and a change of position on the part of the mother. 
 
On the other hand, the lender contended that by reason of the mother’s lack of knowledge of payments into the Joint 
Account, she could not have relied on the payments to change her position and therefore the mother’s defence had 
not been made out. 
 
It was common ground between the parties that a defendant has to establish a causative link between the receipt of 
the benefit and his change of position. The issue in dispute was whether it is necessary for a defendant to have relied 
on the enrichment before the change of position defence can operate. 
 
Having considered all relevant circumstances, the Court held that the mother’s change of position defence should 
succeed for the following reasons: 
 
1. It was clear that the mother’s position has been changed as a result of the lender’s payment of money into the 

Joint Account. The mother no longer retains the enrichment received from the lender. 
 
2. The mother has been disenriched in circumstances where her assets have been reduced by a loss for which 

she was not responsible and of which she had no knowledge. It is difficult to see why the mother who acted in 
good faith throughout should be left unprotected where she received the benefit in these circumstances. 

 
3. The English Court of Appeal’s decision in Scottish Equitable plc v Derby [2001] 3 All ER 818 suggested that the 

appropriate test of causation was the “but for” test (i.e. but for the receipt of the enrichment, the defendant’s 
position would not have changed). Such causation can be established in one of the two ways: (i) where it can be 
established that the defendant no longer retains the specific benefit which was received from the plaintiff; or (ii) 
where the defendant’s position has changed in other ways as a result of his / her reliance on the validity of the 
receipt of the benefit from the plaintiff. 

 
4. The Court was of the view that the insistence of having reliance as a necessary ingredient of the change of 

position defence in all cases would be too rigid and inhibitive to the development of the defence. The Court was 
satisfied that the “but for” test was the appropriate test to be applied. 

 
5. Applying such test, the Court held that the mother’s position would not have changed but for the receipt of 

money from the lender and there was a sufficient causal link between the receipt of benefit by the mother and 
her change of position. 

 
6. It was therefore inequitable (i) to allow the lender to pursue its claim for the Outstanding Balance against the 

mother; and (ii) that the mother should be required to make restitution of the same. 
 
Accordingly, the lender’s claim against the mother failed. 
 
Comments 

 
This case is of significance as it is the first Hong Kong case that discusses the issue of whether reliance on 
enrichment is a necessary ingredient of the change of position defence. The Court’s ruling that reliance is not a 
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necessary ingredient inevitably provides greater room for recipients of enrichment to raise the change of position 
defence to an unjust enrichment claim. This case also serves as a reminder to money lenders that they should, by 
themselves or via their agents, carry out sufficient client due diligence to verify the identity of borrowers before 
executing loan documents and advancing loans to them so as to avoid the plight of the plaintiff in the present case. 
 
 
 
 

Risks taken by shareholders in the shadows - Application of 
the Duomatic Principle to beneficial owners 
 
Paul Kwan and Mandy Pang 
 
Nowadays, corporate structures are increasingly complex. It is not uncommon for individual owners to put in place 
arrangements to hide from public view his or her position as ultimate beneficial owner of a corporate entity or 
otherwise his or her assuming actual control of the corporate entity. The Privy Council’s decision in Ciban 
Management Corporation v Citco (BVI) Ltd & Anor [2020] UKPC 21 (Ciban) illustrates that by choosing such 

arrangement, the ultimate beneficial owner or controller is subject to the risk of being betrayed by an agent who is 
being used to pass on instructions to the director. The uniqueness of this case is the application of the principle of 
decision-making by shareholders by way of informal unanimous consent established in Re Duomatic Ltd [1969] 2 Ch 
365 (Duomatic Principle) to beneficial owners conferring ostensible authority on their agent. 
 
In the Ciban case, the ultimate beneficial owner had all along given instructions to a British Virgin Islands (BVI) 
company via his business associate. Unbeknown to the ultimate beneficial owner, the business associate issued a 
power of attorney for the sale of the BVI company’s landed properties. The Privy Council confirmed that the business 
associate was authorised to issue the power of attorney in circumstances where the business associate had 
previously issued certain powers of attorney under the direction of the beneficial owner. The ultimate beneficial 
owner’s informal consent to the representation by conduct, that the business associate had authority to instruct the 
director of the company in relation to the power of attorney, was binding on the BVI company.  
 
Background 
 

In 1997, Mr Byington asked his business associate, Mr Costa, to acquire a BVI company called Spectacular Holding 
Inc (Spectacular). The sole purpose of Spectacular was to hold various parcels of land with Mr Byington as the 
ultimate beneficial shareholder. Citco BVI Ltd (Citco) was a registered agent of Spectacular and Tortola Corporation 
Company Ltd (TCCL) was the sole legal director of Spectacular. Such an arrangement was put in place because Mr 
Byinton did not wish anyone to find out or even to be able to find out that he was Spectacular’s owner.   
 
Between 1997 and 1999, Mr Costa instructed Citco to issue four powers of attorney on behalf of Spectacular and the 
powers of attorney were issued by TCCL as the director of Spectacular. Mr Byington gave his approval for all the 
corporate acts carried out on Spectacular’s behalf up to the issue of the last of these powers of attorney, although 
there was no evidence that Mr Byington had confirmed those instructions. 
 
In 2000, Mr Byington faced financial difficulties and borrowed money from Mr Costa. Mr Byington subsequently 
defaulted on the loan.   
 
In 2001, without telling Mr Byington, Mr Costa instructed Citco to issue a fifth power of attorney on behalf of 
Spectacular in favour of a Brazilian lawyer to sell the landed properties owned by Spectacular and the fifth power of 
attorney was executed by TCCL. The proceeds of the sale of the landed properties were used to pay off the sums 
owed by Mr Byington to Mr Costa. 
 
When Mr Byington found about the sale of the landed properties, he caused the fifth power of attorney to be revoked.   
 
Legal Proceedings in the BVI 
 

Spectacular commenced legal proceedings against Citco and TCCL, claiming that TCCL had acted in breach of its 
tortious and fiduciary duty of care as a director in failing to ensure that Mr Costa had the authority to procure the grant 
of the fifth power of attorney and that Citco had acted in breach of its tortious and fiduciary duty of care as an agent in 
failing to do the same. Citco and TCCL denied these allegations, claiming that their relationship with Mr Byington was 
governed by an implied contract to act on his instructions and that Mr Costa had ostensible agency authority of Mr 
Byington to give instructions.  
 
The British Virgin Islands Commercial Court and Eastern Caribbean Court of Appeal dismissed Spectacular’s claims.  
Spectacular appealed to the Privy Council.  
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The Privy Council  

 
The Privy Council held that Mr Byington had intentionally set up a mode of operation on which Citco and TCCL 
reasonably relied on the instructions of Mr Costa. Applying the Duomatic Principle (i.e. the principle that anything the 
members of a company can do by formal resolution in a general meeting, they can also do informally if all of them 
assent to it), Mr Costa had been conferred with ostensible authority by Mr Byington, which also counted as ostensible 
authority conferred by Spectacular. Therefore, Spectacular could not be allowed to deny that it authorised Mr Costa 
to give instructions, as it was reasonable for TCCL to rely on the instructions of Mr Costa on the basis that he was 
conveying the instructions of Mr Byington as the ultimate beneficial owner. There would be no need to go through the 
formality of a company resolution ratifying the sale. By choosing to be in the shadows, Mr Byington was taking the 
risk that Mr Costa would use the apparent authority for his own purposes. On this basis, the Privy Council held that 
the qualification to the Duomatic Principle could not apply in saying that Mr Byington was not aware of and could not 
have consented to Mr Costa’s giving instructions for the fifth power of attorney, nor could what was being done in 
relation to the fifth power of attorney amount to dishonesty or otherwise lack of good faith, as this was not done 
outside the powers of the company. Further, such risk should not be transferred to TCCL and there was no breach of 
duty of care owed by TCCL to Spectacular.    
 
The Privy Council also held that Citco was not in breach of a duty of care owed to Spectacular. As Citco only 
provided corporation agency services, it was not acting as a de facto director of Spectacular, i.e. one who purports to 
act as a director but has not been validly appointed as director.  
 
Commentary 
 

The Ciban case shows that an ultimate beneficial shareholder who chooses to stay in the shadows cannot have the 
best of both worlds. They cannot choose to hide from public view and avoid the risks of being betrayed by the agent 
who conveys instructions to the director at the same time. Where an ultimate beneficial shareholder had chosen to 
hide from public view and had given informal consent to the representation by conduct that the agent had authority to 
instruct the director (i.e. ostensible authority), the agent’s instructions to the director regarding company affairs would 
bind the company by way of the Duomatic Principle. Even if the ultimate beneficial shareholder was not aware of and 
could not have consented to the agent’s instructions, the ostensible authority given would not allow the ultimate 
beneficial shareholder to deny that he or she had consented to giving authority to the agent.  
 
Upon deciding corporate structures, owners should take into account the potential risk of being betrayed by the agent 
who conveys instructions to the director when deciding to become a legal owner or a beneficial owner.  
 
It remains to be seen whether the Hong Kong Courts will follow the Privy Council’s application of the Duomatic 

Principle to beneficial owners other than registered shareholders in Hong Kong, in circumstances where the 
beneficial owner was not aware of and did not consent to the instructions given to the director of the company. 
 
 
 
 

Case Settlement Conferences in civil cases in the District 
Court – With effect from 2 January 2021 
 
Karen Menon  
 
On 2 January 2021, a case settlement process will come into effect and will apply to selected civil cases in the 
District Court, except Personal Injuries, Employees Compensation, false detention claims against the Government 
and Equal Opportunities cases. At a Case Settlement Conference (CSC), a CSC Master will assist the parties to 
narrow down the issues in dispute and review any previous without prejudice negotiations between them (and any 
sanctioned offers and payments) with a view to helping the parties achieve settlement. The CSC is an additional 
platform (i.e. additional to mediation) for promoting settlement. The hope is to achieve a collaborative effort by 
everyone involved (the Court, parties and their legal representatives) to formulate realistic ways to settle a case.  
 
The Judiciary has issued a Guidance Note for CSCs.  
 
At what stage is a CSC fixed? 

 
The Court can fix a CSC at any stage of the proceedings, but it will usually be directed at the Case Management 
Summons stage or when a consent summons is submitted under Order 25 of the Rules of District Court seeking 
directions for the further conduct of the case. 
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What cases are suitable for a CSC? 
 

The Court will decide whether or not the case is suitable for a CSC. The Court does not have sufficient resources to 
have a CSC in every case and will therefore only select those considered suitable for such. The Court will in 
particular, take into consideration information provided by the parties in the Timetabling Questionnaire. 
 
Example of cases that may be suitable for a CSC: 
 

 Where legal costs will outweigh the amount claimed e.g. water leakage cases where experts are necessary and 
home decoration cases alleging defective works where experts, Scott Schedules and lists of defects are 
needed, but the amounts involved are not high.   

  

 Disputes between family members e.g. over ownership of property where emotions are high and where a CSC 
may serve to give them information about settlement so that they can make informed choices.   

 

 Where the parties have previously indicated in a Timetabling Questionnaire that they are willing to mediate, but 
for some reason the mediation has not taken place e.g. because the parties could not agree on a mediator. 

 

 Cases involving litigants in person. 
 
What cases are NOT suitable for a CSC? 

 
Examples of cases which may not be suitable for a CSC: 

 

 Parties have given good reasons showing that their case is not suitable  
   

 Parties produce a mediation report as per Appendix 1 of the Guidance Note, showing that they have already 
attended mediation and certify that there is no reasonable prospect to settle and there has been no material 
change in the meantime 

  

 Where a party cannot personally attend the CSC e.g. because of travel difficulties 
 

  Frivolous/vexatious cases.  
 
When will the CSC take place? 

   
Once decided that a case is suitable for a CSC, the Court will decide when it will take place and give directions for a 
CSC. The Guidance Note contains a draft of typical directions that may be given. 

 

 In some cases it may be that no meaningful settlement discussions can take place until exchange of evidence, 
including expert evidence 

  

 Some cases may benefit from early settlement discussions before substantial costs are incurred 
 

Preparation for a CSC 

 
One of the parties, as directed, must deliver a CSC bundle, including: 

 

 One page summary of each party’s case. 

 List of issues. 

 Copies of without prejudice correspondence (including any sanctioned offers/payments). 

 Copy of any mediation report. 
  

Legal representatives must prepare and exchange a Statement of Costs, which includes details of costs incurred up 
to the CSC and estimated costs up to and including trial. This should not be detailed bill. It should be a brief, succinct 
summary of the costs so far and expected further costs.    

 
Attendance of parties at a CSC 

 

The parties themselves must attend the CSC. If a party is a company, an authorised representative of the company 
must attend and it must be someone who is familiar with the litigation and has authority to settle. If the company is 
acting in person, it must be a director authorised under Rules of District Court Order 5A.    

  
Legal representatives (if any) of each party also attend the CSC and this must be the handling solicitor or someone 
familiar with the case. The legal representative’s role is not to act as an advocate, but rather to support and advise 
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their client and help them achieve settlement. If during the CSC a party needs advice from their legal representative, 
there can be a break during the CSC to enable them to speak to their legal representative.    

 
The CSC hearing 

 
The hearing is without prejudice and the CSC Master will not have any further involvement in the case, other than to 
conduct any adjourned CSC or give further directions. 

 
CSC Masters can only make 3 types of order: 

 

 An order adjourning the CSC. 
 

 A Consent Order, disposing fully/partially of the case (including an order narrowing down issues to be tried). 
 

 An order for directions to progress the case to the next stage e.g. Case Management Conference. 
 

The CSC Master may assist parties achieve settlement by reviewing and evaluating any without prejudice 
negotiations. The Master will not deal with any contested case management issues and no interlocutory applications 
will be entertained, unless they are taken out for settlement purposes.   
 
Costs of the CSC 

 

Generally, each party’s costs of and incidental to the CSC will be the party’s costs in the cause. Default in compliance 
with directions for preparation of a CSC and unreasonable conduct at the CSC may result in costs sanctions. 
 
Comment  

 
The CSC scheme is not intended to pressurise parties to settle, but rather enable them to make an informed decision 
on the most effective way to resolve a dispute. Even if a settlement cannot be reached at the CSC, it may narrow 
down the issues and therefore save both costs for the parties and judicial resources. 
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